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REMARKS 

This is a full and timely response to the outstanding non-final Office Action mailed on 
November 10, 2009 (Paper No. 20091109). Upon entry of this response, claims 2-11, 13-14, 
18, 20-22, 24-25, 29-41, 45-54, and 56-72 are pending in the application. Claims 14, 18, 20, 30, 
52-53, and 63-72 are allowed. In this response, claims 2, 21, 22, 37, and 49 have been 
amended and claims 42 and 43 have been canceled without prejudice, waiver, or disclaimer. 
Applicants respectfully request that the amendments being filed herewith be entered and 
request reconsideration and allowance of all pending claims. 

I. Summary of Telephone Interview with Examiner 

Applicants first wish to express sincere appreciation for the time that Examiner Tse 
spent with Applicants' representative Randy R. Schoen during a February 9, 2009 telephone 
discussion regarding the above-identified Office Action. During the interview, the objections to 
claims 22, 24-25, and 31-33 were discussed. Applicants believe that this response is consistent 
with the overall discussion with Examiner Tse and request that the Examiner carefully consider 
the response. 

II. Claim Objections 

Claims 2-11, 13, 22, 24-25, 29, 31-43, 45-49, 54, and 56-61 have been objected to for 
various informalities. Applicants note that, while the Office Action Summary indicates that 
claims 62-72 are objected to, no explicit objection is provided in the Office Action. Accordingly, 
Applicants respectfully request that the objection of claims 62-72 be withdrawn. 

A. Claims 2-11, 13, and 29 

Regarding claim 2, the Office Action alleges on page 2 that "the term 'the receive signal 
comprising a plurality of sub-bands, each sub-band transmitted to at a respective transmit 
power level' should be removed and replaced after the word 'parameter' at line 8 of the claim." 
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Claim 2 has been amended. Accordingly, Applicants respectfully submit that the objection has 
been overcome and request that the objection of claims 2-11,1 3, and 29 be withdrawn. 

B. Claims 37-41 and 45-48 

Regarding claim 37, the Office Action alleges on page 3 that '"a DSL' should be 'a 
transmitting DSL modem'; and line 8, 'a transmitting DSL modem' should be 'the transmitting 
DSL modem'." Claim 37 has been amended. Accordingly, Applicants respectfully submit that 
the objection has been overcome and request that the objection of claims 37-41 and 45-48 be 
withdrawn. 

C. Claims 42-43 

Regarding claims 42-43, the Office Action alleges on page 3 that the claimed subject 
matter is already recited in precedent claim 37. Claims 42-43 have been canceled without 
prejudice, waiver, or disclaimer, thereby rendering the objection moot. Accordingly, Applicants 
respectfully request that the objection of claims 42-43 be withdrawn. 

D. Claim 49 

Regarding claim 49, the Office Action alleges on page 2 that '"the sub-band' and should 
be 'the sub-band of the received signal'". Claim 49 has been amended. Accordingly, Applicants 
respectfully submit that the objection has been overcome and request that the objection of claim 
49 be withdrawn. 

E. Claims 31-36 and 57-61 

Regarding claim 31 , the Office Action alleges on page 3 that '"the received signal' should 
be 'a sub-band of the received signal'." The Office Action further alleges on page 3 that "Claims 
32 and 33 should be cancelled since the claimed subject mattes of the claims are already 
recited in the precedent claim 31." Applicants respectfully disagree. Claim terms are not 
interpreted in a vacuum, devoid of the context of the claim as a whole. See Hockerson- 
Halberstadt, Inc. v. Converse Inc., 183 F.3d 1369, 1374 (Fed. Cir. 1999) ("proper claim 



14 



Serial No.: 10/689,425 
Docket No.: 061606-1671 

construction ... demands interpretation of the entire claim in context, not a single element in 
isolation."); ACTV, Inc. v. Walt Disney Co., 346 F.3d 1082, 1088 (Fed. Cir. 2003) ("While certain 
terms may be at the center of the claim construction debate, the context of the surrounding 
words of the claim also must be considered...."). 

Specifically, claim 31 recites "determining a signal-to-noise-ratio for the received signal; 
and requesting... an adjustment in a second performance parameter associated with the 
received signal". Claim 32 further recites "The method of claim 31, wherein the determining 
step comprises determining a signal-to-noise-ratio for a sub-band of the received signal." 
Similarly, claim 33 recites "The method of claim 32, wherein the requesting step comprises 
requesting an adjustment in the second performance parameter associated with the sub-band of 
the received signal." As such, Applicants respectfully submit that, in the context of the entire 
claim, the term "signal-to-noise-ratio for the received signal" as recited in claim 31 is broader 
than the suggested limitation of "signal-to-noise-ratio for a sub-band of the received signal" and 
that the proposed amendment of claim 31 and cancellation of claims 32-33 are not necessary. 

Applicants submit that, as discussed in the previous response filed on July 14, 2009, 
claim 31 had been amended to recite "negotiating, with a second DSL modem, a maximum 
value for a first performance parameter", thereby including the features of allowable claim 55 
consistent with non-coextensive claim 22. In this regard, claim 55 was indicated as allowable if 
rewritten in independent form in the Office Action mailed on April 15, 2009, after originally being 
allowed in the Office Action mailed on August 6, 2008. A complete search and examination has 
already been performed, as embodied in the Office Actions mailed on November 10, 2009, April 
15, 2009, and August 6, 2008. According to the MPEP (see MPEP 904 et seq., MPEP 706 et 
seq., and MPEP 707.07) the initial search and examination is to be complete as to all matters. 
Likewise, in order to avoid piecemeal prosecution, updated searches are to be complete at the 
time of newly submitted claim amendments (MPEP 707.07(g)). Accordingly, Applicants 
respectfully request that the objection of claims 31-36 and 57-61 be withdrawn. 
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F. Claims 22, 24-25, 54, and 56 

Regarding claim 22, the Office Action alleges on page 2 that '"the received signal' should 
be 'a sub-band of the received signal'." Claim 22 has been amended to recite "means for 
receiving... a signal exhibiting the first performance parameter, the signal comprising a plurality 
of sub-bands, each sub-band transmitted at a respective transmit power level" consistent with 
the language of non-coextensive claim 31. 

Additionally, the Office Action alleges on page 2 that "Claims 24 and 25 should be 
cancelled since the claimed subject matters of the claims are already recited in the precedent 
claim 22." Applicants respectfully disagree. Claim 22 recites "means for determining a signal- 
to-noise-ratio for the received signal; and means for requesting... an adjustment in a second 
performance parameter associated with the received signal". Claim 24 further recites "The 
system of claim 22, wherein the means for determining comprises means for determining a 
signal-to-noise-ratio for a sub-band of the received signal." Similarly, claim 25 recites "The 
system of claim 24, wherein the means for requesting comprises means for requesting an 
adjustment in the second performance parameter associated with the sub-band of the received 
signal." Consistent with non-coextensive claim 31, Applicants respectfully submit that, in the 
context of the entire claim, the term "signal-to-noise-ratio for the received signal" as recited in 
amended claim 22 is broader than the suggested limitation of "signal-to-noise-ratio for a sub- 
band of the received signal" and that the proposed amendment of claim 22 and cancellation of 
claims 24-25 are not necessary. 

Applicants submit that, as discussed in the previous response filed on July 14, 2009, 
claim 22 had been amended to recite "means for negotiating, with a DSL modem, a maximum 
value for a first performance parameter", thereby including the features of allowable claim 55. In 
this regard, claim 55 was indicated as allowable if rewritten in independent form in the Office 
Action mailed on April 15, 2009, after originally being allowed in the Office Action mailed on 
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August 6, 2008. Accordingly, Applicants respectfully request that the objection of claims 22, 24- 
25, 54, and 56 be withdrawn. 



III. Claim Rejections under 35 U.S.C. §112, Second Paragraph 

Claims 21 and 50-51 have been rejected under 35 U.S.C. § 112, second paragraph, as 
allegedly being indefinite for failing to particularly point out and distinctly claim the subject matter 
which Applicants regard as the invention. Specifically, the Office Action requests clarification of 
"the differences of 'a signal' and 'a signal-to-noise-ratio' as recited in the precedent claim 14". 
Claim 14 recites: 

A receiving digital subscriber line (DSL) modem comprising: 

means for receiving, from a transmitting DSL modem, a signal 

exhibiting a first performance parameter; 

means for negotiating, with the transmitting DSL modem, a value for 

the first performance parameter; 

means for determining a signal-to-noise-ratio for the received 

signal, and 

means for requesting, from the transmitting DSL modem, an 
adjustment in a second performance parameter associated with the 
received signal, wherein the second performance parameter is transmit 
data rate, and wherein the second performance parameter is different 
from the first performance parameter. 

Claim 21 has been amended to recite: 

The receiving DSL modem of claim 14, wherein: 

the received signal comprises a plurality of sub-bands, each sub- 
band transmitted at a transmit power level; and 

the means for determining a signal-to-noise-ratio for the received 
signal comprises means for determining a signal-to-noise-ratio for a 
sub-band in the received signal. 

In view of the amendments, Applicants submit that claims 21 and 50-51 define the invention in 

the manner required by 35 U.S.C. § 112. Accordingly Applicants respectfully request that the 

rejection be withdrawn. 



IV. Allowable Subject Matter 

Applicants thank the Examiner for allowance of claims 14, 18, 20, 30, 52-53, and 63-72, 
as noted on page 4 of the Office Action. In addition, Applicants acknowledge the Examiner's 
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conclusions that the claims 2-11, 13, 22, 29, 31, 34-41, 45-49, 54, and 56-62 would be 
allowable if rewritten to overcome the objections set forth in the Office Action. Applicants also 
acknowledge the Examiner's conclusions that the claims 21 and 50-51 would be allowable if 
rewritten to overcome the rejection under 35 U.S.C. 112, second paragraph, set forth in the 
Office Action. Applicants assume that the Examiner has now made all relevant art of record, 
and that the art now of record reflects the results of a thorough search of the embodiments of 
the specification as well as the claims, as required by MPEP 904. 
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CONCLUSION 



Applicants respectfully request that all outstanding objections and rejections be 
withdrawn and that this application and presently pending claims 2-11, 13-14, 18, 20-22, 24-25, 
29-41, 45-54, and 56-72 be allowed to issue. Any statements in the Office Action that are not 
explicitly addressed herein are not intended to be admitted. In addition, any and all findings of 
inherency are traversed as not having been shown to be necessarily present. Furthermore, any 
and all findings of well-known art and official notice, or statements interpreted similarly, should 
not be considered well known since the Office Action does not include specific factual findings 
predicated on sound technical and scientific reasoning to support such conclusions. If the 
Examiner has any questions or comments regarding Applicants' response, the Examiner is 
encouraged to telephone Applicants' undersigned counsel (at extension 214). 



Thomas, Kayden, Horstemeyer 

& RlSLEY, L.L.P. 

600 Galleria Parkway, SE 
Suite 1500 

Atlanta, Georgia 30339-5948 

Tel: (770) 933-9500 
Fax: (770) 951-0933 



Respectfully submitted, 



By: 
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